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Court of Appeals of the District of j Columbia 

i 

_ I 

1 

Xo. 5130. 

Catalog Association, a Corporation, PlaintiiT in Error, 

vs. I 

A. Eberly\s Sons, Inc., a Cor])orat ion. 

1 Municipal Court of the* District of C^olumbia. 

No. A-3920. 

I 

I 

The Catalog Association, a Cor])oration,j Plaintiff, 

vs. I 

1 

A. Eberly's Sons, Inc., a Corporation, Defendant. 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, t|he following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: j 

j 

2 Declaration. j 

(Filed April 2, 1927.) j 

i 

Plaintiff, The Catalog Association, a corporation organ¬ 
ized and existing under and by virtue of the laws of the 
State of Illinois, sues the defendant, A. Eberlyjs Sons, Inc., 
a corporation existing under and by virtue of| the laws of 
the District of Columbia, for that heretofore and prior to 
the 30th day of November, 1926, the defendant herein in¬ 
stituted an action against the plaintiff herein in the Mu¬ 
nicipal Court of the City of Chicago, in the County of Cook, 
State of Dlinois, the same being a court of record, wherein 
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the defendant named herein sued this plaintiff, and in said 
action this defendant prosecuted its said cause under the 
name of A. Eberly & Sons Co., Inc., a corporation; that 
thereupon this plaintiff filed in said action a set-off, and 
that upon the trial of said action, this plaintiff did, on the 
‘20th day of November, 1926, recover a judgment on its said 
set-off against this defendant in the sum of Seven Hundred 
and Fifty-Five Dollars ($755.00). A certified copy of said 
judgment is attached hereto and made a part hereof. 

That neither has the obligation evidenced bv the afore- 
said judgment, nor any part of the same, been satisfied and 
that said judgment is now a valid and outstanding judg¬ 
ment against said defendant. That although the defendant 
herein has been requested to pay the judgment aforesaid, 
it has failed and refused, and still refuses to pay the same 
or any part thereof. 

Wherefore plaintiff brings this suit and claims judgment 
against the defendant for the sum of Seven Hundred 
and Fifty-Five Dollars ($755.00), together with interest 
thereon at the rate of six per cent (6^^) per annum from 
November 30,1926, and costs hereof. 

WILFRED HEARN, 
Attorney for Plaintiff. 

3 The Municipal Court of Chicago. 

MCC20C. 

Transcript of Proceedings. 

United States of America. 

State of Illinois, 

City of Chicago, 

County of Cook, ss: 

In the Municipal Court of Chicago. 

Pleas, Proceedings and Judgments before The Municipal 
Court of Chicago, held in the City of Chicago, in the County 
of Cook and State of Illinois, at the places in the First Dis¬ 
trict in said City, provided by the corporate authorities of 
said City for the holding of said Court, in the year of our 
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1 
I 

Lord, one thousand nine hundred and tweniy-six and of 
the Independence of the United States, the one hundred 
and fiftv-first. 

Present: Honorable George A. Curran, i one of the 
Judges of the Municipal Court of Chicago j Eobert E. 
Crowe, States Attorney; Bernard W. Snow, bailiff. 

Attest: I 

JAMES A. KEARNS, | 

Clerk. 

Be it remcm])ered, to-wit, that on the Thirtieth (30th) 
day of November, A. D. 1926, the following, kmong other 
proceedings, were had in said Court and entered of record 
therein, to-wit: | 

No. 1,068,632. | 

A. Eberly & Sons C():,;^a Corporatidn, 

vs. 

Tue Catalog Association, a Corpora :ion. 

Contract. 

This cause coming on for further proceeding herein, it is 
considered by the (''ourt that tlie defendant lia^e judgment 
on the finding on defendants claim of set-off| herein and 
lliat tlie defendant have and recover of and frobi the plain- 
liff, A. Eberly & Sons Co. Inc., a corp. the darpages of the 
defendant on said defendants claim of set-off amounting 
to the sum of Seven Hundred Fifty Five andj00/100 dol¬ 
lars ($700.00) in the form as aforesaid assesj^ed together 
with the costs ])y the defendant herein expended, and that 
execution issue therefor. I 

I 

I 

State of Illinois, ! 

Count'll of Cooky \ 

City of Chicago y ss: 

I, James A. Kearns, Clerk of the Municipal Court of 
Chicago, and the keeper of the records and files thereof, in 
the State aforesaid, do hereby certify the above and fore¬ 
going to be a true, perfect and complete copyj of certain 
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proceedings made'and entered of record in said Court, in 
a certain cause lately pending in said Court, between A. 
Eberly & Sons Co., Inc., a corporation, Plaintiff, and The 
Catalog Association, a corporation. Defendant. 

In Witness Whereof 1 have hereunto set my hand and 
affixed the Seal of said Court, at Chicago, aforesaid, this 
Fourteenth dav of March, A. D., 1927. 

[court seIl.] I JA.MES A. KEARNS, 

Clerk, 

4 United States of America, in the City of Chicago, 
County of Cook, State of Illinois. 

State of Illinois, 

Comity of Cook, 

City of Chicago y ss: 

I, Harry Olson,! Chief Justice of the Municipal Court of 
ChicafiTo, do hcrebv certifv that James A. Kearns, whose 
name is subscribed to the foregoing certificate of Attesta¬ 
tion, now is, and was, at the time of signing and sealing 
the same, the Clerk of said The Municipal Court of Chi¬ 
cago. and keeper of the Seal and records thereof, duly 
elected, commissioned and qualified; that full faith and 
credit are, and of right ought to be given to all his official 
acts as such, in all Courts of Record in the United States 
and elsewhere, and that tlie attestation is in due form of 
law and by proper officer. 

Given under my hand at my Chambers in Chicago, this 
14th dav of ]\Iarch, A. D. 1927. 

HARRY OLSON, [seal.] 
Chief Justice of the 
! Municipal Court of Chicago. 

United States of America. 

State of Illinois, 

County of Cook. 

City of Chicago, ss: 

I, James A. Kearns, Clerk of the Municipal Court of 
Chicago, do hereby certify that Hon. Harry Olson, whose 
name is subscribed to the foregoing Certificate of Attesta¬ 
tion, now is, and was, at the time of the signing thereof, the 
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Chief Justice of The Municipal Court of i Chicago, duly 
elected, commissioned and qualified, and that his said sig¬ 
nature is genuine. | 

In witness thereof I have signed my naijne and affixed 
the seal of said the Municipal Court of Chicago, this 14th 
day of March, A. D. 1927. | 

JAMES A. KIPARNS, 

Clerk of the Mimicipal Coiirt 


of Chicago. 


Affidavit of Merit. 
(Filed April 2, 1927.) 


Joseph Roth, being duly sworn, does depos^ and say that 
he is the President of The Catalog Association, a corpora¬ 
tion of the State of Illinois; that The Catalog Association 
has a good cause of action against the A* 

Eberly^s Sons, Inc., for the sum claimed in its declaration 
filed herein, for that heretofore, to wit, on the 30th day of 
November, 192G, the said The Catalog Association recov¬ 
ered a judgment against A. Eberly’s !pons, Inc., in 
5 the iMunicipal Court of the City of Chi|cago, County 
of Cook and State of Illinois, the same jbeing a court 
of record, for the sura of Seven Hundred afid Fifty-Five 
Dollars ($755.00), as shown by a certified copylof said judg¬ 
ment, which is attaclied thereto and made a! part of the 
declaration herein filed; that the judgment aforesaid was 
on a set-off in an action by the defendant h(|rein against 
this plaintiff wherein this defendant erroneiously desig¬ 
nated itself as A. Eberly & Sons Co., Inc., thaj neither has 
said judgment, nor any part thereof been paid by said de- 

outstandin<r 


as been re- 


fendant, and that the same is now a valid and 
judgment against it; that said defendant hi 
quested to pay to the plaintitf the amount of sa^d judgment, 
but that defendant has failed and refused, andjstill refuses 
to pay the sum or any part thereof. j 

Wherefore affiant states that The Catalog (Association, 
the corporation aforesaid, is entitled to th^ judgment 
against A. Eberly’s Sons, Inc., in the sum of feeven Hun¬ 
dred and Fift 3 ’-five Dollars ($755.00) and inteifest thereon 
from the 30th day of November, 1926, at the jrate of six 
per cent (6%) per annum, and for costs of thisi action. 

JOSEPH ROTH. 


2—5130a 
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Subscribed and sworn to before me this 30th day of 

[notary sexl .] G. V. CAMPBELL, 

Notary Public, 

My commission expires Sept. 29, 1929. 

6 Plea, 

(Filed May 16, 1927.) 

The defendant for plea to the declaration denies that it 
instituted an action against the plaintiff herein in the Mu¬ 
nicipal Court of the City of Chicago, in the County of Cook, 
State of Illinois, as alleged in the said declaration, or that 
the defendant sued the plaintiff is said cause of action or 
prosecuted said alleged cause of action under the name of 
A. Eberly & Sons, Company, Inc., a corporation, or that 
the plaintiff herein filed a set off in any such cause of 
action, or that upon the trial of said action the plaintiff 
did either on the 20th day of Xovember, 1926, or any other 
day recover a judgment on its said set off’ against this de¬ 
fendant in the sum of $755.00., or any other sum. This 
defendant further says that it was not the plaintiff in said 
alleged cause of action, in the City of Chicago, County of 
Cook, State of Illinois, set forth in said declaration and 
that neither it nor any one for it, either did or had any 
authoritv to file said suit on behalf of this defendant. 

NATHAX LEVIX, 

H. WIXSHIP WHEATLEY, 

' Attorneys for Defendant, 

Affidavit of Defense, 

(Filed May 16, 1927.) 

District of Columbia, 5 . 9 : 

J. C. Ward, being first duly sworn, on oath deposes and 
says that he is the Vice-President of A. Eberly’s Sons, Inc. 
a corporation, existing under and by virtue of the laws of 
the District of Columbia and has personal knowledge of 
the matters herein stated. He denies the right of the plain¬ 
tiff, as to the whole or any part of the claim set forth in 
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the declaration and affidavit of merit and t 
the defense are as follows: 

A. Eberly’s Sons, Inc., a corporation, was jnot the plain¬ 
tiff, either in its own name, or under t|ie name of A. 
7 Eberly’s & Sons Co., Inc., a corporati(l)n, in the suit 
in the ^lunicipal Court of the Cityl of Chicago, 
County of Cook, State of Illinois, as set forth in the declar¬ 
ation and affidavit of merit filed herein; that this defendant 
did not erroneously designate its name in said suit as A. 
Eberly & Sons Co., Inc. a corporation, but was not a party 
thereto and not connected therewith; that no ^^udgment has 
been recovered, whatsoever, against the defejndant in this 
suit, by the plaintiff, either in the cause of actlion described 
in the plaintiff’s declaration and affidavit oriin any other 
cause of action. ! 

J. C. ^ARD, 

VicevP resident. 

I 

Subscribed and sworn to ])efore me this p2nd dav of 
April, 1927. | 

[notary SEAL.] LOUIS YUDELfiVIT, 

Notary Public. 



Finding. 


(November 7, 1929. Min. 4G, Page lojT.) 

Come now the parties hereto, and thereupoii tliis cause 
being heard and submitted, the Court finds in |'avor of the 
defendant. 

Judgment. | 


(November IS, 1929. Min. 46, Page 11(57.) 

Upon consideration of plaintiff’s motion filecjl herein on 
November 11, 1929, for a new trial, it is ordered that said 
motion be, and the same is liereby overruled ancjl thereupon 
it ap])earing under Rule of Court tliat judgirjent on the 
finding should be entered in this cause, it is so ordered. 
Wherefore, it is considered that the plaintiff t^ke nothing 
by this action, tliat the defendant go hence with()ut day, be 
for nothing held and recover of the plaintiff its iosts of de¬ 
fense. I 
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8 Filed Dec. 16, 1929, Municipal Court, District of 

Columbia. 

United States of America, 5^?. 

The President of the United States to the Honorable 

George C. Aukam, Judge of the Municipal Court of the 

District of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between The Catalog Asso¬ 
ciation, a Corporation, Plaintiff, and A. Eberly’s Sons, 
Inc., a Corporation, Defendant, No. A-3920, a manifest er¬ 
ror hath happened, to tlie great damage of the said Plaintiff, 
as by its complainant appears. We being willing that error, 
if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the 
same, to the Court of Appeals of the District of Columbia, 
together with this writ, so that you have the same in the 
said Court of Appeals, at Washington, within 20 days from 
the settling of the bill of exceptions, or within such addi¬ 
tional time after the expiration of the 20 days as the court 
below or a judge thereof for sufficient cause shall allow; 
that the record and proceedings aforesaid being inspected, 
the said Court df Appeals may cause further to be done 
therein to correct that error, what of right and according 
to the laws and customs of the United States should be 
done. 

Witness the Honorable George E. ^^lartin, Chief Justice 
of the said Court of Appeals, the 14th day of December, 
in the vear of our Lord one thousand nine hundred and 
twentv-nine. 

[Seal Court' of Appeals, District of Columbia.] 

I HENRY W. HODGES, 

Clerk of ihe Court of Appeal^! 

Allowed by ' of the I)ist rict of Columbia, 

GEORGE E. MARTIN, 

Chief Justice of the Court of 

Appeals of ihe District of Columbia. 
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y 


[Endorsed;] Filed Dec. 16, 1929, Municipal Court, Dis¬ 
trict of Columbia. j 

I 

i 

9 In the Municipal Court of the District ^f Columbia. 

1 

No. A-3920. j 

I 

1 

The Catalog Association, Plaintitfu 

vs. 

A. Eberly's Sons, Ing.,^ Corporation, Defendant. 

Bill of 

Be it remembered that the above entitled cause came on 
to be heard in this court before George C. Aujvam, one of 
the Judges of the Municipal Court of the District of Co¬ 
lumbia without a jury on the 23rd day of Octobjer, 1929. 

AVhereupon counsel for the plaintiff made a statement of 
plaintiff’s case, and counsel for defendant m£^de a state¬ 
ment of defendant’s defense. The court directed counsel 
to proceed with the case, and thereupon, to maintain the 
issues on behalf of plaintiff, the deposition of witness 
J. J. Russell, with certain exbil)its thereto, wiere offered 
in evidence. By agreement, defendant’s objection to cer¬ 
tain interrogatories propounded to said witness were re¬ 
served. From that part of said deposition whicji the Court 
admitted in evidence, the witness testified that!he resided 
in Chicago, Illinois; that he was an attorney at jiaw having 
been admitted to practice before the Courts of that State 
in the vear 1916. That during the month of November, 
1923, he was associated with the firm of Harris,| Reinhardt 
& Corcoran, Attorneys having offices in the Fir^t National 
Bank Building, Chicago. That on about the first of the 
year, 1924, there was a reorganization of said filrm and its 
name changed to that of Harris, Reinhardtj& Russell. 

10 In answer to the question: ^‘Did you or t|he firm of 
Harris, Reinhardt & Russell or the firm of Harris, 

Reinhardt & Corcoran have anything to do witlj a suit in 
the ^lunicipal Court of Chicago, entitled ^‘A. [Eberly & 
Sons Co., Inc., vs. The Catalog-ue Association, cohtract No. 
1068632,” the witness said ^‘Yes.” 1 
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This witness further testified that the firm of Harris, 
Reinhardt & Russell or Harris, Reinhardt & Corcoran filed 
or caused to be filed in the Municipal Court of Chicago, in 
the case entitled A. Eberly & Sons Co., Inc., vs. The Cata¬ 
log Association, a corporation, contract No. 1068632, a 
Y)rjpcipe, statement of claim, affidavit of claim and also an 
affidavit of merits to the set-off filed by the Catalog As¬ 
sociation. Certified photostatic copies of said documents 
were identified by the witness, attached to the deposition 
and admitted in evidence. 

This witness further testified that the suit (A. Eberly & 
Sons Co., Inc., vs. The Catalog Association) was brought 
in the name of A. Eberly & Sons Co., Inc., a coi^poration, 
instead of A. Eberly's Sons Inc., through the inadvertence 
on the part of the stenographer. That Robert P. Rollow 
and Norman M. Peterson, whose names appear on the docu¬ 
ments identified by the witness, were employees of Harris, 
Reinhardt cK: Russell. 

Interrogatory No. 8, propounded to witness Russell, was 
as follows: 

“Did you have any dealings with A. Eberly’s Sons Inc. 
of 'Washington, D. C.?” 

There was objection to the (piestion on the ground of 
privileged communication due to relationship of attorney 
and client. The objection was sustained, exception was 
taken, and plaintiff made an offer of the answer of the 
witness which answer was “Yes.-’ 

11 Interrogatory No. 0 propounded to said witness 
was as follows: 

“Prior to November 22, 1923, did the firm of Harris, 
Reinhardt & Corcoran, or yourself, receive a letter from 
A. Eberly’s Sons Inc. pertaining to a claim against The 
Catalog AssociatiPn at No. 440 So. Dearborn Street, Chi¬ 
cago, Illinois?” 

Defendant objected to the question on the ground of 
privileged communication growing out of the confidential 
relation between attorney and client, which the Court sus¬ 
tained. Plaintiff excepted to the ruling and made an offer 
of the answer of the witness which was “Yes”. 

Interrogatory No. 10 propounded to this witness was as 
follows: 


CATALOG ASSOCIATION VS. A. EBEKLY^S SONS. 11 

1 

I 

‘‘If you have answered the previous interifogatory in the 
affirmation, state when and how you receive4 the letter and 
attach the same to your deposition?” Objecjtion was made 
to the question on the ground of privileged communica¬ 
tion. The Court sustained the objection. | Plaintiff ex¬ 
cepted to the ruling and made an offer of thei answer of the 
witness which is as follows: j . 

“The firm of Harris, Reinhardt & Corcoijan received a 
letter addressed to Paul P. Harris, dated November 14, 
1922, on the stationery of A. Eberly’s Sons,| Inc., which I 
am attaching to these depositions marked “Ejxhibit 1”. 

Interrogatory No. 14 propounded to the wjitness was as 
follows: “If you have answered the foregoing interroga¬ 
tory in the affirmative, state in detail what wajs done, either 
by yourself, the firm of Harris, Reinhardt ^ Russell, the 
firm of Harris, Reinhardt & Corcoran, or its Agents or em¬ 
ployees in connection therewith?” The “foijegoing inter¬ 
rogatory” was answered in the affirmative an|d was as fol¬ 
lows: “Did you or the firm of Harris, Rein}iardt & Rus¬ 
sell, or the firm of Harris, Reinhardt & Corcorlan have any¬ 
thing to do with a suit in the Municipal Court of 
12 Chicago, entitled A. Eborly & Sons Co. Inc. vs. The 
Catalogue Association, Contract No. 1,068,632.” 

Defendant objected to interrogatory No. 14 oni the grounds 
that the record was the best evidence and confidential rela¬ 
tion. The Court sustained the objection. Tdi this ruling 
plaintiff entered exception and tendered the answer of the 
witness, which was as follows: “First the firrji of Harris 
Reinhardt & Corcoran, and then after the reojrganization 
the firm of Harris, Reinhardt & Russell and 1,1 personah 
as well as some of my employees, received numcjrous letters 
from A. Eberly’s Sons Inc. and replied to tl:e s^me, as will 
be shown by the letters attached to these dei osiltions, dated 
as follows:” (Here witness described ard identified a 
number of documents as being the correspor deijce referred 
to and they were attached to the deposition i^iarked Ex¬ 
hibits thereto.) Continuing the answer, the ^^itness said 
“conferences with Alvin E. Stein, Attorney foij- the Cata¬ 
logue Association, pertaining to this claim; entered into 
some stipulations relative to taking depositions! and some 
stipulations relative to the introduction of evidence. The 
firm of Harris, Reinhardt & Russell institute^ suit and 
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E. C. McCarthy, for Harris, Keinliardt & Russell, tried the 
case.” 

Objection to the introduction of each and every one of 
said exhibits on the ^^Tound of privileged communication 
was sustained by the Court, to which ruling plaintiff’s ex¬ 
ception was noted. 

Copies of certain of said exhibits excluded as aforesaid 
are as follows: 

13 A. Eberlv’s Sons, Inc., 718 Seventh Street 

‘n. W., Washington, D. C. 

December 2, 1926. 

Harris, Reinhardt & Russell, 

Attorneys and Counsellors, 

First National Bank Bldg., 

Chicago, Ill. 

Gentlemen : 

Re Caialof) Association. 

What was the outcome of our case against the above 
debtors, which was to come up November 19th, 1926? 
Truthfullv vours, 

A. EBERLY’S SONS, INC. 

DW/K. 

A. Eberly’s Sons, Inc., 718 Seventh Street N. W., Wash¬ 
ington, D. C. 

June 22,1925. 

Harris, Reinhardt & Russell, 

Attorneys and Counsellors, 

First National Bank Bldg., 

Chicago, HI. 

Gentlemen : 

Re Cafalorjae Association. 

W e do not seem to have heard from you since your favor 
of IMay 9th relative to our claim against the above debtors. 

W^e would appreciate your advice as to the present status 
of this matter and avhat you consider the chances are to 
bring it to an early conclusion. 

Truthfully yours, 

‘ ^ ! A. EBERLY’S SONS, INC. 

DW/K. 
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I 

14 A. Eberly’s Sons, Inc., 718 Seventh Street 

N. W., AVasliington, D. C. j 

Junje 29,1925. 

Harris, Reinhardt & Russell, ! 

Attorneys and Counsellors, 

First National Bank Bldg., 

Chicago, Ill. 

Gentlemen : 

Re Catalogue Association, j 

i 

We note from your favor of June 25th, our base against 
the above debtors has been continued to Augujst 21st with 
the proviso there shall be no further continuance on that 
date. I 

By reference to your letter of March 31st, jve note you 
advised us the court stated there would be no further con¬ 
tinuance from June 19tli and we naturally expected you 
w’ould get the case to trial at that time. 

Kindlv advise. 

Truthfully vours, 

A. EBERLY’S SO^sS, INC. 

DW/K. 

A. Eberly’s Sons, Inc., 718 Seventh Street N. W., Wash¬ 
ington, 1). C. 

September 29, 1925. 

Harris, Reinhardt & Russell, 

Attorneys and Counsellors, 

First National Bank Bldg., 

Chicago, Ill. 


Gentlemen : 


Re Catalog Association. 


In your letter of June 25th, 1925, you advised |the trial of 
our case against the above concern had been continued to 
August 21st with the proviso that there should be no 
further continuances on that date. 

Will appreciate your advice as to the outcokne of this 
matter. 

Truthfullv yours, j 

A. EBERLY’S SONS, INC. 


DW/K. 
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15 A. Eberh^’si Sons, Inc., 718 Seventh Street 

X. W., 'VVaslunijton, D. C. 

Januarv 20, 1926. 

Harris, Reinhardt & Russell, 

Attorneys and Counsellors, 

First National Bank Bldg., 

Chicago, Ill. 

Gentlemen : 

Re CafaJofi Assodafloit. 

Please advise us promptly the outcome of our case 
against the above debtors which is to come up January 15th. 
Truthfully yours, 

A. EBERLY^S SONS, INC. 

DW/K. 

A. Eberly’s Sons, Inc., 718 Seventh Street N. W., Wash¬ 
ington, D. C. 

May 8, 1926. 

Harris, Reinhardt & Russell, 

Attorneys and Counsellors, 

First National Bank Bldg., 

Chicago, Ill. 

Gentlemen : 


Re CataJof) Association. 

Please advise us promptly what the outcome was of the 
trial of our case against the above debtors which you ad¬ 
vised in your letter of January 22d was continued until 
May 4th. 

Truthfullv vours, 

I A. EBERLY’S SONS, INC. 

DW/K. 
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A. Eberly’s Sons, Inc., 718 Seventh Street iN. W., Wash- 

inc:ton, D. C. | 

Atay 20,1926. 

Harris, Keinliardt & Russell, ! 

Attorneys and Counsellors, | 

First National Bank Bldg*., j 

Chicago, Ill. 

Gentlemen : 

Re Catalog Association. 

Please favor us with a reply to our letter c(f May 8th in¬ 
quiring as to our claim against the above. | 

Your attention will be obliged. I 

Truthfully yours, j 

A. EBERLY’S ^ONS, INC 
DW/K. I 

I 

16 The said exhibits consisted of fifty (^0) letters di¬ 
rected to the law linn of Harris, Reinhajrdt & Russell 

or one of their members and the ]*eplies of that law firm with 
respect to the case pending in Chicago. All c(f the letters, 
with the exception of those hereinbefore set fj^rth and six¬ 
teen others which were directed to A. Eberlyfs Sons, Inc., 
were either signed by or directed to A. Eberlyfs Sons Com¬ 
pany, including the first letter dated Novembeil* 14, 1923, di¬ 
rected to Paul P. Harris, Lawyer, 38 S. Dearborn Street, 
Chicago, Illinois. The substance of which wa^ a statement 
of a claim which A. Eberly’s Sons Company siid that they 
had against the Catalog Association and in whicjh they asked 
Mr. Harris, as their lawyer, to represent them] 

All of the letters signed A. Eberly’s Sons Ccimpany were 
written on the stationery of A. Eberly Sons'i, Inc. The 
plaintiff offered in evidence all of said letters a|id the Court 
sustained the objections to the introduction (|)f each and 
every one of them on the ground that they purborted to be 
communications between attorney and client. 

17 & 18 Interrogatory No. 15, propounded to ^aid witness, 

was as follows: ! 

“If you have answered interrogatory No. il3 (supra) 
in the affirmative, on whose behalf did either ybu, the firm 
of Harris, Reinhardt & Russell, or the firm of Harris, Rein¬ 
hardt & Corcoran, or its agents and employees purport to 
act?” i 


I 
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Objection v’as made to this interrogatory on the grounds 
that the record was the best evidence and privileged com¬ 
munication. The Court sustained the objection. The plain¬ 
tiff excepted to the ruling and made an offer of the answer, 
which was as follows: “Harris, Reinhardt & Russell acted 
on behalf of A. Eberly’s Sons, Inc., and tried the case in 
accordance with numerous letters and directions received 
from it from time to time, as shown by letters hereto 
attaches.” 

The plaintiff read in evidence the deposition of Sam 
Roth, a resident of Chicago, who testified that he was the 
Treasurer of The Catalogue Association and that nothing 
had been paid on account of the judgment rendered against 
the defendant in Municipal Court in the case entitled A. 
Eberly & Sons Co. ivs. The Catalogue Association, Con¬ 
tract Xo. 1,068,632. 

Plaintiff then offered in evidence the certified copy of the 
judgment of the Municipal Court of Chicago, in the case 
above mentioned, which was attached to the declaration as 
an exhibit thereto. Objection was made to the introduction 
thereof on the ground that it was not a comtdete copy of 
the record. The Court sustained the objection and excep¬ 
tion to the ruling was noted. 

The certified photostatic copies of statement of 

19 claim with affidavit of merit to the set-off attached 
to the deposition of J. A. Russell and admitted in 

evidence are, in words and figures, as follows: 

20 The Municipal Court of Chicago. 

Prsecipe and Statement of Claim in 4fh Class Contract- 
Case Affidavit of Plaintiff’s Claim. 

State of Illinois, 

City of Chicago, First District, ss: 

In the Municipal Court of Chicago. 

A. Eberly Sons Co., Inc., a Corporation, 

vs. 

The C.\talog Association, a Corporation. 

Contract Xo. 1,068,632. Claim for $1,000.00. 

To the Clerk: 

Please issue a surnmons returnable at 9:30 A. M. sharp, 
on the 20th day of March, 1924. 
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! 

I 

Statement of Claim. 

Plaintiff claims that on or about the fir^t day of June, 
A. D. 1923, it did pay to the said defendant, The Catalog 
Association, a corporation, the sum of $973, said sum being 
one-half of the agreed price to be paid defendant for the 
publishing for, and delivering to the plaintitlf, of 500 copies 
of a certain catalog ordered by this plaintiff from the said 
defendant, and it was further agreed that j the remaining 
one-half of $973 shall be ])aid to the said defendant thirty 
days after delivery of completed catalogs, ds aforesaid, to 
the plaintiff. j 

Plaintiff further alleges that the said defendant has 

I 

failed to complete the publication of the catalogs ordered 
by it, as aforesaid, and has failed and refused to complete 
the publication of said catalogs to the said plaintiff, and by 
reason of the said defendant’s failure to conjiplete the pub¬ 
lication of said catalogs and make deliverv ojf same to said 
plaintiff, the said plaintiff has requested the sj?aid defendant 
to return to it the said sum of $973 so advanced as part 
pajunent for the publication and delivery of said catalogs, 
which the said defendant refused to do, and ijtill refuses so 
to do, therefore, plaintiff brings this suit. 

HARRIS, REINHARDT & RUSSELL, 

Attonieijs for Plaintiff. 

850 First National Bk. Building, Business or Residence 
Address. 

Affidavit of Claim. | 

State of Illinois, | 

County of Cook^ 1 

City of Chicayo^ ss: | 

Robert P. Rollo, being first duly sworn, oi| oath, states 
that he is the agent of the Plaintiff in the afDove entitled 
cause, that he has knowledge of the facts; t|hat the said 
cause is a suit upon contracts for the paymeJit of money; 
that the nature of plaintiff’s demand is as stated, and that 
there is due to plaintiff from the defendant after allowing 
to the defendant all its just credits, deductions and setoffs 
the sum of Nine Hundred Seventy-three Dollars and no 
cents ($973.00). 

(Signed) ROBERT I^. ROLLO. 

I 
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Subscribed and sworn to before me this — da}" of March, 
A. D. 1924. 

* (Signed) JOHN A. RUSSELL, 

i Notary Public, 

21 State of Illinois, 

City of Chicago^ 

First District^ ss: 

In the Municipal Court of Chicago. 

No. 1,068,632. 

A. Eberly and Sons Co., Inc., a Corp., 

vs. 

The Cat.\log xVssociation, a Corp. 

PlaintiffAffidavit of Merits to Defendant's Statement 

of Claim. 

Norman M. Petel*son, makes oath and says that he is the 
agent of the plaintilf in the above entitled cause, and that 
he has knowledge of the facts, and verily l)elieves that plain¬ 
tiff has a good defense to defendant's Statement of Claim 
filed in this suit, upon the merits, to the whole of the de¬ 
fendant’s demand, and further states that the defense of the 
plaintiff to said suit is as follows: 

Plaintiff admits that on or about the 20th dav of Janu- 
ary, 1922, it entered into a contract with said defendant, 
in substance as set forth in defendant’s Statement of 
Claim, but asks for strict proof as to the correctness of 
same. 

Plaintiff denies each and every other allegation set forth 
in said defendant’s Statement of Claim, and further denies 
that said defendant has sustained anv damage of or to the 
sum of Nine Hundred Seventy-three Dollars ($973.00), or 
any other sum, arising out of said alleged contract, but 
states, on the contrary, that the said defendant is indebted 
to plaintiff in the sum of $973.00, as more ])articularly set 
forth in plaintiff’s statement of claim heretofore filed 
herein. 

Plaintiff states the facts to be, that for a long period 
after the execution of the said alleged contract there de¬ 
veloped a number of disagreements and disputes between 
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the parties hereto in connection with said aljleged contract, 
and the work to be performed in accordance fsvith the terms 
of said contract, and for charges therefor; tljat on or about 
the latter part of ^lay, 1923, and the first part| of June, 1923, 
the parties hereto each agreed with the other to adjust the 
disagreements and disputes, which had so jleveloped and 
entered into a new agreement by the following communica¬ 
tions, which in words and figures are as follows: 

28, 1923. 

The Catalog Association, 

:Jp440 So. Dearborn St., j 

Chicago, Illinois. I 


Gentlemen : i 

Attention Mr. II. B. Zippert.^^ 

Your letter Mav ISth. I 

We are pleased to advise you that we stand willing to 
send you cheek for one-half contract price (]>f the catalog 
if you will advise us when you could make delivery of this 
catalog and that you will make the changes we requested 
free of charge. j 

Thanking you for your very kind consideration, and hop¬ 
ing for an early reply, we are 1 

Truthfullv vours, I 

A. EBERLY’SIsons go. 


JJG/B. 


Sales Manager.'^ 


22 Defendant replied to said communication as fol¬ 
lows : I 

‘‘May ^Ist, 1923. 

A. Eberly’s Sons Co., j 

718 Seventh St. N. W., | 

Washington, D. C. j 

Gentlemen : j 

We herewith confirm telegram sent you tcda 3 j", which was 
as follows: 

‘We will make present alterations without charge provid¬ 
ing vou send nine hundred and seventv-three | dollars im- 
mediately. ! 
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Delivery about six weeks if no further delay or altera- 
tions caused by you. 

This is conditional upon your prompt action.’ 

Yours verv truly, 

THE CATALOG ASSOCIATION, 
By H. B. ZIPPERT, 

Treasurer. 

HBZ/SG. 


Plaintiff states that immediately thereafter it accepted 
the new offer by forwarding to defendant the following 
communication : 

“June 1, 1923. 

The Catalog Association, 

=440 So. Dearborn Ave., 

Chicago, Ill. 

Gentlemen : 


Your wire of the 31st. 

We are enclosing herewith our clieck for .$973.00 as one- 
half payment on c^ltalog under the following understanding. 

You are to furnish us five hundred (500) copies of catalog 
embodying all changes, corrections, etc., as outlined in our 
letter of April 14, 1923, at a total cost to us of $1,940.00. 
The balance of $973.00 to be paid thirty days after delivery 
of catalogs to us. You are to make delivery to us of the 
total number of these catalogs not later than Julv 15th, 
1923. 

If this agreement is not acceptable to you, return to us 
promptly the enclosed check. 

Truthfully yours, 

A. EBERLY’S SONS CO.” 

DW/B. 


Plaintiff further states that the .said defendant retained 
the check for $973.00 enclosed in its letter of June 1, 1923, 
as above set forth, and that the said defendant received the 
sum of $973.00 for said check, but that the said defendant 
failed in every respect to complete the making and deliver¬ 
ing to the plaintiff of five hundred copies of catalogs in 
accordance with the terms of the aforesaid agreement, but 
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on the contrary, the said defendant Ips refused to 
23 make any co])ies of said catalogs so or^lered and has 
failed and refused at all times to deli^!'er any copies 
of said catalogs to this plaintiff, the said i|laintiff at all 
times carrying out its terms of said agreement, although 
this plaintiff has repeatedly requested llie said defendant 
so to do, and, tlierefore, this ])laintiff owes said defendant 
nothing, hut on the contrary said defendant |s indebted to 
this plaintiff in the sum of $973.00 which sum jwas advanced 
to said defendant to ap])ly on account for live hundred 
(500) copies of catalogs to be delivered to ])laintiff, which 
defendant failed to make or deliver. 

(Signed) XOK.MAX M. PlIiTHRSOX. 


Subscribed and sworn to before me this *22 day of 
October, A. 1). 1924. j 

JOHX A. KUS$KLL, 

Noth)'If Public. 

The .Munici])al Court. 

MCC 21. j 

Certificate of Copij. | 

State of Illinois, I 

Citif of Chico(jn\ j 

1, James A. Kearns, Clerk of 'flu' Munici]ja] Court of 
Chicago, and the keeper of the records and tilel^ thereof, in 
the State aforesaid, do ]iei*cl)y c(‘rtify the aboye and fore¬ 
going to ])e a tru(‘, ])e]‘fect and complete copy jof a certain 
Statement of Claim tiled on the tifteenth da\[ of March, 
A. D., 1924; also of a cc'rtain Atlidavit of Mei'its! tiled on the 


‘rtain cause 
|t hereof, be- 


Twenty-Third day of October, A. D. 1924, in a e\ 
lately })ending in said ('ourt, on the law side 
tween A. Eberly & Sons Co. Inc., a corpora!io^i, l^laintiff, 
and The Catalog Association, a corporation, |Defendant. 

In witness whereof, I have hereunto set my hand and 
affixed the Seal of said Court, at Chicago, afo^-esaid, this 
Xineteenth day of August A. I). 1927. 

[seal.] ^ ^ JAMES A. KEAljtXS, 

Clerk. 


5M. 6-27. 
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United States of America, in the City of Chicago, County 

of Cook, State of Illinois. 

State of Illinois, 

CoKutif of Cook, 

Cif/f of ChlcdfjfK ss: 

I, Harry Olson, Chief Justice of The Municipal C'ourt of 
Chicairo, do herehv c(‘rtifv that .Tani(‘s A. Keai'iis, viios(‘ 
name is subscribed to the foregoing certificate of Attesta¬ 
tion, now is, and was, at tlu' time of signing and s(‘aling the 
same, the Clerk of'said The Munici])al Court of (’hicago, 
and keo])er of the Seal and records thereof, duly 
24 elected, commissioned and (pialified: thatM'ull faith 
and credit ar(‘, and of right ought to he given to all 
his official acts as such, in all Courts of Record in the 
United States and elsewhere, and that the attestation is in 
due form of law and by the proper office. 

(liven under my hand at my Chambers in Chicago, this 
Ithh day of August A. I). 1927. 

(Signed) HARRY CLSOX, [seal.] 

Chief Justice of the 
' Mioiicipal Court of Chicago. 

United States of Amehica. 

State of Illinois, 

CtnnJff of ('nnk, 

('■if if of Chicnfjo, ss: 

I, Jamc's A. Keaims, Cl(‘rk of 'flu* .Municipal (.'ourt of 
Chicago, do luu'ebv cmlifv that Hon. Harrv Olson, whose 
name is subscribed to the foregoing Certificate of Attesta¬ 
tion, now is, and \vas, at the time of the signing thereof, 
the Chief Justice of The .Munici])al Court of Chicago, duly 
elected, commissioned and (lualified, and that his said 
signature is genuine. 

In witness thereof 1 have signed my name and affixed 
the Seal of said The Municii)al Court oi‘ Chicago, this 19th 
day of August A.D., 1927. 

(Signed) JA:JKS A. KEARNS, 

Clerk of The Municipal Court of Chicago.' 

MCC. 371 / 2 , IM 5-21 6972. 
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This bill contains all of the evidence admitted on the 
trial. I 

No evidence was offered by the plaintiff as |to the alleged 
plea of set off’ filed in the Illinois Court, nor |as to the law 
of Illinois on the subject of set off, nor as tcf the jurisdic¬ 
tion of the court except as shown by the parts of the record 
from the Illinois Court set forth herein. Only excerpts 
from the record in Illinois were offered in evidence. The 
plaintiff’s attention was called to this omissic|ii at the time 
of the trial and before the final decision of the case, 
25 the Court called attention of counsel fo|* the plaintiff 
to three decisions in the Court of Aj^peals on the 
subject. I 

The plaintiff rested its case on October 1 23, 1929, at 
which time the defendant made a motion for |a finding for 
defendant, as a matter of law, on the ground tjiat there was 
no legally sufficient evidence to warrant recovery by the 
plaintiff. 

After argument upon the points involved, including those 
above named, the court took the matter undel* advisement 
and stated that it would subsequently rendcjr a decision 
of which both parties would be informed. A finding was 
entered on November 7, 1929, in favor of the cjlefendant, of 
which finding both parties had a written n 
Court. No exception was noted to the Court 
this finding by either party. 

Thereafter, a motion for a new trial was ijnade by the 
plaintiff, which was submitted without argument and over¬ 
ruled, at which time no exception was noted. Judgment 
was entered for defendant on November 18, 19^9. 

Be it remembered that each of the separate and several 
exceptions taken by Counsel for the plaintiff to the rulings 
of the Court during the progress of the trial, anjl separately 


ptice by the 
’s ruling on 


and severally duly noted upon the minutes ot' the Judge 
presiding at the trial, and in order that this case may 
be reviewed on appeal. Counsel for the plainti|l’ prays the 
Court to sign and seal this Bill of Exceptions |to have the 
same force and effect as if each of said excejAions were 
separately and severally set forth in a separate bill of ex¬ 
ceptions and at the request of Counsel for plaintiff, the 
same is accordingly signed and sealed and made a part of 
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the record in the cause now for then, this 27th day of De¬ 
cember, A. D. 1929. 

GEORGE G. AUKAM. 

[Endorsed:] The Catalog Assn., Plaintiff, vs. A. Eberly’s 
Sons, Inc., Defendants. Bill of Exceptions. 

2() Assignment of Errors. 

(Filed January’ 8, 1930.) 

The plaintiff assigns as errors the following: 

1. It was error for the Court to sustain objections to 
competent and material evidence offered by plaintiff. 

2. It was error ifor the Court to refuse to admit compe¬ 
tent and material evidence offered by plaintiff. 

3. It was error for the Court to make a finding on be¬ 
half of defendant. 

4. It was error for the Court to render judgment for 
defendant. 

WILFRED HEARN, 

Attorney for Plaintiff. 

Designation of Becord. 

(Filed January’ 8, 1930) 

The Clerk will please prepare the transcript of record on 
appeal in the above entitled cause and include therein the 
following: 

1 . Declaration with exhibit thereto and plaintiff’s Affi¬ 
davit of Merit. 

2. Plea of defendant and defendant’s Affidavit of Merit. 

3. Finding of fact by Court. 

4. Judgment. 

5. Memorandum for allowance of Writ of Error. 

6 . Bill of Exceptions (Not to be copied). 

7. Assignment of Errors. 

8 . This designation. 

WILFRED HEARN, 
Attorney for Plaintiff. 
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j 

Municipal Court of the District of Colombia. 
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United States of America, 

District of Columbia, ss: 

I, Blanche Netf, Clerk of the Municipal Coujrt of the Dis¬ 
trict of Columbia, hereby certify the foregoing* pages, num¬ 
bered from 1 to 27, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. A-3920, wherein The Catalog Asso¬ 
ciation, a corporation, is plaintiff, and A. Eberly’s Sons, 
Inc., a corporation, is defendant, as the same that remains 
upon the files and of record in said Court. 

In testimony where- I hereunto subscribe ihy name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of January, 1930. 

[Seal Municipal Court of the District of Ccjlumbia.] 

BLANCHE JpEFF, 

! Clerk. 

I 

I 

1 

Endorsed on cover: In error to the Munjcipal Court. 
No. 5130. Catalog Association; a corporation, plaintiff in 
error, vs. A. Eberly’s Sons, Inc., a corporation. Court of 
Appeals, District of Columbia. Filed January 16, 1930. 
Henry W. Hodges, Clerk. | 


(2265) 


I 


3—5130a 















INDEX. 


Statement of Case .. 
Assignments of Error 
Argument . 



CASES CITED. i 

I 

• 1 

Aaron v. United States, 155 Fed. 833 . 1 _ 

Alger V. Turner, 105 Ga. 178.. 

Beeson v. Beeson, 9 Pa. 301 . ^... 

Beeson v. Beeson, 9 Pa. St. 279 . [... 

Blue Goose Mining Co. v. Northern Light Mining 

Co. (C. C. A.), 245 Fed. 727 . }... 

Bruce v. Osgood, 113 Ind. 360; 14 N. E. 563. i... 

Burnside v. Terry, 51 Ga. 186 . .j ... 

Chirac et al. v. Reinicker, 11 Wheat. 280. 1... 

Day V. Moore, 13 Gray (Mass.) 522 . j... 


Eckman v. Troll, 29 Min. 124 . j... 

Fleischmann Constr. Co. v. United States, '270 
U. S. 349, 355, 356, 70 L. ed. 624, 629, 630, 

46 Sup. Ct. Rep. 284 . 

Hampton v. Boylan, 46 Hun. 151 (N. Y.) ... I.. 


Harkness v. Hyde, 98 U. S. 476, 25 L. ed. 237. |.. 

Harriman v. Jones, 58 N. H. 328 .J.. 

Heinemann Dry Goods Co. v. Schiff, 167 Ark. 422 
Hieston v. National City Bank etc., 51 D. C. Ai|)p. 

394 . i.. 

Hill V. Mendenhall, 21 Wall. 453 (22 L. ed. 616) 


Keiber v. Somers, 108 Wis. 407; 84 N. W. 99lL. 


Knowles v. Gas Co. ante, 70 .j.. 

Lewellyn v. Electric Reduction Co., 275 U. S. 243, 
248; 72 L. ed. 262, 264, 48 Sup. Ct. Rep. 63 L. 


12 

15 

13 

15 

20 

13 

13 

15 

13 

15 


10 

15 

20 

15 

15 

20 

18 

13 

19 

10 


















u 


Index Continued. 


Page 


Lucas V. Vulcan Iron Works, 233 Fed. 823_ 20 

Martin v. Anderson, 21 Ga. 301, 308. 15 

Maryland Casualty Co. v. Jones, 279 U. S. 792.. 9 

Mobile, etc. R. Co. v. Yeates, 67 Ala. 164. 15 

Mulford V. Muller, 3 Abb. App. Dec. (X. Y.) 330 15 
Mulcaliy & Gibson, etc. v. Ricliman, 265 Fed. 733.. 20 

Ritchie v. McMullen, 159 U. S. 235. 20 

Rinz V. Dow, 113 Calif. 469; 45 Pac. 867. 13 

Schaaf v. Fries, 77 Mo. App. 359. 13 

Security T. & T. Co. v. Estudillo, 134 Cal. 166.. 15 

Shanghnessey V. Fogg, 15 La. Ann. 330. 15 

Stephens v. Mattox, 37 Ga. 289 . 15 

Turners^ Appeal, 72 Conn. 305 . 15 

Thompson v. Whitman, 18 Wall. 457, 21 L. ed. 897 19 
Wagenhurst v. Wineland, 22 D. C. App. 356.... 15 

Waldo V. Beckwith, 1 X. M. 182. 13 











IN THE 


Court of Hisitrict of Columtiia 


No. 5130. 


The Catalog Association, A Corporation, 

Plaintiff in E\^ror, 

vs. I 

I 

A. Eberly^s Sons, Inc., A Corporation, 

Defendant in\Error. 


BEIEF ON BEHALF OF PLAINTIFF IN |eRROR. 


STATEMENT OF THE CASE: 

For convenience the plaintiff in error, the plaintiff 
below, will be/thereinafter designated as the plaintiff’, 
and the defendant in error, the defendant bellow, will 

be hereinafter designated as the defendant. | 

1 

I 

SUBJECT OF SUIT: | 

I 

Plaintiff filed suit in the Court below to jrecover 
on a judgment of the Municipal Court of the jCity of 
Chicago, a Court of Record. The judgment [vvas re- 
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covered on a set-off filed by the plaintiff here in an 
action entitled A. Eberly & Sons Co., Inc., vs. The 
Catalog Association. 

ISSUES: 

Among other things the declaration, in substance, 
alleges that the defendant (here), under the name of 
A. Eberly & Sons Co., Inc., instituted and prose¬ 
cuted an action in the Municipal Court of the City 
of Chicago, a Court of Record, against the plaintiff, 
(here), that plaintiff (here) filed a set off in said ac¬ 
tion and a rec'overv thereon was had in the sum of 
$755.00; that its said judgment was wholly unsatis¬ 
fied and was a valid and outstanding judgment 
against defendant. (R. 1, 2) 

A duly authenticated copy of said judgment was 
attached to and made a part of the declaration. (R. 
2-5) 

The plea of defendant in part avers: 

‘‘The defendant * * * denies that it instituted 
an action against the plaintiff herein in the 
Municipal Court of the City of Chicago * * * as 
alleged in said declaration.’’ 

“or that the defendant sued the plaintiff in 
said cause of action under the name of A. Eberly 
& Sons Company, Inc., a cor|)oration” 

“or that upon the trial of said action the plain¬ 
tiff did either on the 20th day of November, 1926, 
or anv other dav, recover a judgment on its said 
set off ^ ” 

“This defendant further says that it was not 
the plaintiff in said alleged cause of action * * 

and that neither it or any one for it, either did 
or had any authority to file said suit on behalf 
of this defendant.” 
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The last quoted paragraph of the plea is | not sup¬ 
ported by the affidavit of defense. (R. 6, 7)j 

1 

PROCEEDINGS AT TRIAL: I 

I 

To maintain the issues, on its part, plaintijff offered 
to read in evidence the deposition of witn(tss J. A. 
Russell and certain documentary exhibits attached 
thereto. From that part of the deposition jadmitted 
in evidence the said witness testified that h^ was an 
attorney at law, that he resided in the Cit^ of Chi¬ 
cago, Illinois, and that he was admitted toj practice 
before the Courts of the State of Illinois I in 1916. 
That during the month of November, 1923^ he was 
associated with the firm of Harris, Reinharjt & Cor¬ 
coran, Lawyers, of Chicago (In this monthj a letter 
was written signed by A. Eberly’s Sons i Co. ad¬ 
dressed to Paul P. Harris, regarding a clajm of A. 
Eberly’s Sons Co. against The Catalog 
(R. 15) That on or about the first of 
said firm was reorganized and its name changed to 
Harris, Reinhart & Russell (R. 9) and that]the firm 
of Harris, Reinhart & Russell, or Harris, jReinhart 
& Corcoran, filed or caused to be filed in thd Munici- 

I 

pal Court of Chicago in the case entitled A. Eberly 
iNc Sons Co., Inc., vs. The* Catalog Associatioi|, a Cor¬ 
poration, Contract No. 1,068,632, a prancipp, state¬ 
ment of claim, affidavit of claim and also an j affidavit 
of merits to the set-off filed by The Catalog jAssocia- 
lion. (R. 10) Certified copies of the ddcuments 
named were identified by the witness, attached to his 
deposition and the same were admitted in pvidence. 
(R. 16) 

Witness Russell further testi^ed that the suit (A. 
Eberly & Sons Co., Inc., vs. The Catalog Asspciation) 

I 


Association), 
the vear 1924 
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was brought in the name of A. Eberly & Sons Co., 
Inc., a Corporation, instead of A. EberlySons Inc., 
through the inadvertence on the part of the stenog¬ 
rapher. (R. 16) That Robert P. Rollow, whose 
name appears as affiant on said Statement of Claim, 
and Xorman ^I. Peterson, whose name appears on 
said Affidavit of Merits to the set-off as affiant, were 
employees of Harris, Reinhart & Russell. (R. 10) 

Interrogatory Xo. 8 propounded to witness Russell 
was as follows: 

“Did you have any dealings with A. Eberly’s 
Sons Inc. of Washington, D. C.'P’ 

There was objection to the question on the ground 
of privileged icommunication due to relationship of 
attorney and client. The objection was sustained, 
exception was taken and plaintiff' made an offer of 
the answer of the witness which answer was “yes”. 
(R. 10) 

Interrogatory Xo. 9 propounded to said witness 
was as follows: 


“Prior ito Xovember 22, 1923, did the firm of 
Harris, Reinhart & Corcoran, or yourself, receive 
a letter from A. Eberly’s Sons Inc. pertaining 
to a claim against The Catalogue Association at 
X"o. 440 So. Dearboni Street, Chicago, Illinois?” 


Defendant objected to the question on the ground of 
privileged communication growing out of the confi¬ 
dential relation between attorney and client, which 
the Court sustained. Plaintiff excepted to the ruling 
and made am offer of the answer of the vdtness 
which was ‘^yes’’. (R. 10) 
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Interragotory No. 10 propounded to this witness 
was as follows: 

‘‘If you have answered the previous inter¬ 
rogatory in the affirmation state when and how 
you received the letter and attach th^ same to 
your deposition? j 

Objection was made to question on the ground of 
privileged communication. The Court sustained the 
objection. Plaintiff excepted to the ruling and made 
an offer of the answer of the witness which is as 
follows; 


“The firm of Harris, Reinhardt & Coilcoran re¬ 
ceived a letter addressed to Paul P. Haiiris dated 
November 14th, 1922, on the stationeiK" of A. 
Eberly’s Sons Inc., which I am attaching to these 
depositions marked Exhibit I.” (R. iO, II) 


Interrogatory No. 14 propounded to thq witness 
was as follows: | 

j 

“If you have answered the foregoiiig inter¬ 
rogatory in the affirmative, state in detail what 
was done, either by yourself, the firm olf Harris, 
Reinhardt & Russell, the firm of Harris, Rein¬ 
hardt & Corcoran, or its agents or eijnployees 
in connection therewith?’’ 


The “foregoing interrogatory” was answered in 
the affirmative and was as follows: 

“Did you or the firm of Harris, Reinhardt & 
Russell, or the firm of Harris, Reinhardt & Cor¬ 
coran have anything to do with a suit} in the 
Municipal Court of Chicago, entitled A. Eberly 
& Sons Co. Inc. vs. The Catalogue Asstoation, 
Contract No. 1068632.” 
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Defendant objected to this interrogatory on the 
grounds that the record was the best e\ddence and 
confidential relation. The Court sustained the objec¬ 
tion. To this ruling plaintiff entered exception and 
tendered the answer of the witness which was as 
follows: 


‘‘First the firm of Harris, Reinhardt & Cor¬ 
coran, and then after the re-organization, the 
firm of Harris, Reinhardt & Russell and 1, per¬ 
sonally, as well as some of my employees, re¬ 
ceived numerous letters from A. Eberly Sons 
Inc. and rfeplied to the same, as will be shown 
by the letters attached to these depositions, dated 
as follows:” 

(Here witness described and identified a number 
of documents as being the correspondence referred 
to and they were attached to the deposition marked 
Exhibits thereto.) Continuing the answer the wit¬ 
ness said 

“conferences with Alvin E. Stein, attorney for 
the Catalogue Association, pertaining to this 
claim; entered into some stipulations relative to 
taking depositions, and some stipulations relative 
to the introduction of evidence. The firm of Har¬ 
ris, Reinhardt & Russell instituted suit and E. C. 
McCarthy, for Harris, Reinhardt & Russell, tried 
the case.” 

Objection to the introduction of each and every 
one of said exhibits on the ground that they pur¬ 
ported to be communications between attorney and 
clients w’as sustained by the Court to \vhich ruling 
plaintiff^s exception was duly noted. A number of 
said exhibits are letters written bv A. Eberlv’s Sons 
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Inc. to Harris, Reinhardt & Russell ‘‘Re CaJtalog As¬ 
sociation’’, merely making inquiry about the status 
of “our case” on the docket of the Court. (R. 11-15) 

Interrogatory No. 15 propounded to th^ witness 
was as follows: | 

“If you have answered interrogator^' No. 13 
{supra) in the affirmative, on whose behalf did 
either you, the firm of Harris, Reinhardt & Rus¬ 
sell or the firm of Harris, Reinhardt & (^^^orcoran, 
or its agents and employees purport tp act?” 

j 

Objection was made to this interrogator^^ on the 
grounds that the record was the best e\’id^nce and 
privileged communication. The Court sustj^ined the 
objection. The plaintiff excepted to the rifling and 
made an offer of the answer which was as! follows: 

I 

I 

I 

I 

“Harris, Reinhardt & Russell acted fin behalf 
of A. Eberly’s Sons Inc., and tried thct case in 
accordance with numerous letters and directions 
received from it from time to time, as ^hown by 
letters hereto attached.” (R. 15, 16) | 

The plaintiff read in evidence the deposition of 
Sam Roth, a resident of Chicago, who testijfied that 
he was the Treasurer of The Catalog Association 
and that nothing had been naid on account of the 
judgment rendered against the defendant in| Munici¬ 
pal Court in the case entitled A. Eberly & Sons Co. 
vs. The Catalog Association, Contract No. 1068632. 
(R. 16) 

To maintain the issues plaintiff then offered in 
evidence the certified copy of the judgment of the 
Municipal Court of Chicago, in the case above men¬ 
tioned which was attached to the declaratioja as an 
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exhibit thereto. Objection was made to the introduc¬ 
tion thereof on the ground that it was not a complete 
copy of the record. The Court sustained the objec¬ 
tion and exception to the ruling was noted. There¬ 
upon plaintiff closed its case. Defendant then made 
a motion for a finding for defendant and on Novem¬ 
ber 7th, 1929, such a finding was entered. (R. 16) 

Thereafter on November 11th, 1929, plaintiff filed 
its motion for a new trial, the same was overruled 
and judgment for defendant was entered on Novem¬ 
ber 18th, 1929. (R. 23) 

Plaintiff applied for a writ of error which was 
allowed. (R. 8) 

Upon the filing of the transcript of the record, a 
motion was made bv defendant in error to strike out 
the bill of exceptions and dismiss the writ of error. 
The hearing on this motion was postponed until the 
hearing of the case on the merits. 

ASSIGNMENTS OF ERROR. 

1 . It was error for the Court to sustain objections 
to competent and material evidence offered by plain¬ 
tiff. 

2 . It was error for the Court to refuse to admit 
competent and material e\ddence offered by plaintiff. 

3. It was error for the Court to make a finding on 
behalf of defendant. 

4. It was error for the Court to render judgment 
for defendant. 


ARGUMENT. 


Defendant’s motion to dismiss the writ of error 
has arisen from one of two conditions, viz., a failure 
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to consider one of the provisions of the Acf of Con¬ 
gress enlarging the jurisdiction of the ^lunicipal 
Court of the District of Columbia, or, if such pro¬ 
vision was considered, then to correctly intdrpret the 
meaning of the same. The provision of the Act of 
Congress referred to is as follows: | 

^‘Sec. 5. That if neither party shal^ demand 
a trial by jury, or if the value in controversy 
shall not exceed $20.00, the case may be tried 
and determined by any judge of the C^nrt, mid 
his finding upon the facts, which may 
general or special, shall have the same 
the verdict of a jury, with the same \ right of 
either party to take an exception to any ruling 
of the Court, and have the same embodied in a 
hill of exceptions, as in case of a jur\j triaV^ 
(Italics ours.) T 

^‘Act approved Mar. 3, 1921, 41 St^t. 1311, 
Chap. 125, Sec. 5; D. C. Code p. 169, 

Sec. 207. 


be either 
effect as 


Title 18, 


The decisions of the Supreme Court which have 
been cited by defendant, do not support th^j motion 
but, on the contrary, afford authority for j its dis¬ 
missal. The cases cited relate to the right ot review 

. . ^. .1 

of civil cases tried without a jury in a District court 
under the provisions of Sec. 649 R. S. (U. C. p. 
939, Sec. 773) and Sec. 700 R. S. (U. S. C. p. 945, 
Sec. 875). 

' 1 
In the case of Maryland Casualty Co. vs^ Jones, 

279 U. S. 792, the Court again had this subject under 

consideration and the opinion in part is as follows: 

! 

“1. Upon the record in this case the action of 
the circuit court of appeals appears to hake been 
erroneous. Sec. 700, Rev. Stat. U. S. C. title 28, 
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Sec. 875, specifically provides that when an issue 
of fact in a civil cause is found and determined 
by the court without the intervention of a jury, 
according to Sec. 649, ‘the rulings of the court in 
the progress of the trial of the cause, if excepted 
to at the time and duly presented by a bill of ex¬ 
ceptions, may be reviewed.’ The right ^ granted 
by the statute to a review of the rulings made 
during the progress of the trial is not lost be¬ 
cause of the fact that a general finding or special 
findings sufficient apparently to support the judg¬ 
ment are thereafter made bv the court. See 
Fleischmann Constr. Co. v. United States, 270 
U. S. 349, 355, 356, 70 L. ed. 624, 629, 630, 46 
Sup. Ct. Rep. 284; Lewellvn v. Electric Reduction 
Co., 275 U. S. 243, 248, 72 L. ed. 262, 264, 
48 Sup. Ct. Rep. 63.” 

The errors complained of consist of the refusal 
of the Trial Court to admit evidence on behalf of the 
plaintiff which was not only competent but without 
which it was impossible for plaintiff to establish its 
case. The Trial Court refused to admit in evidence 
an authenticated copy of the judgment which was a 
basis of the action. If the Court committed no error 
in refusing to admit the authenticated copy of the 
judgment in evidence, then it is conceded that the 
Court did not err in its finding and judgment. 

In the light of the law and the authorities cited 
and the impelling force of reason, it is submitted that 
the motion should be denied. 

1. EXCLUSION OF TESTIMONY. 

It was error for the Court to sustain objections to 
the testimony of Witness Russell made on the ground 
of privileged communication between attorney and 
client. 


The declaration alleges in substance th^t the de- 

_ 1 

fendant, A. Eberly’s Sons, Inc., instituted |an action 


against plaintiff and in so doing erroneously called 
itself A. Eberlv & Sons Co., Inc. ! 

* I 

The plea of defendant, among other things, states: 


‘‘This defendant further says that it was not 
the plaintiff in said alleged cause of action, * * * 
set forth in said declaration, and that neither it 
nor any one for it either did or had any authority 
to file said suit on behalf of this defendant/^ 
(Italics ours) l 

! 

The pleadings, therefore, put in issue the! question 

I 

whether an attorney had the authority j^rom the 
defendant to institute on its behalf the suit in the 

I 

Chicago Court. 

One of the members of the firm of lawyeprs which 
instituted the suit in the Chicago Court was called 
as a witness to establish the authority of the firm 
to bring the same; in other words, to ascertain from 
him whether such authority had in fact be^n given 
by A. Eberly’s Sons Inc. The Court below erred 
in excluding testimony of said witness as ^et forth 
in foregoing Statement of the Case for the fpllowing 

I 

reasons: I 


(a) Because the defendant has made the ques¬ 
tion of the authority of the attorney an jissue in 
the case. 

(b) Because defendant has denied the rela¬ 
tionship of attorney and client. j 

(c) Because the facts sought to be pdduced 

and the answ’ers of the witness are not of a 
confidential nature. 1 



12 


If the allegations of defendant’s plea are true, 
which defendant must concede, then the defendant 
was not the party plaintiff to the action brought in 
the Chicago Court and defendant did not authorize 
the action on its behalf. But when questions are 
propounded to one of the attorneys who brought the 
action inquiring as to his authority to sue, the de¬ 
fendant is sustained in an objection on the ground of 
privileged communication arising out of the relation¬ 
ship of attorney and client, the existence of which 
relationship defendant has denied. It is submitted 
that the decision of the lower court is not sound in 
reason or sustained by precedent. 

The attention of the Court is respectfully invited 
to the case of Aaron vs. U. S., 155 Fed., 833 (decided 
by the Circuit Court of Appeals, Eighth Circuit), 
wherein the Court passed upon the precise point 
here involved. Among other things the Court in its 
opinion said: 

‘‘The admission of this letter in evidence is 
assigned for error, on the ground that it was a 
privileged communication. This contention is 
remarkable for this party to make in view of 
his denial that the relation of attorney and client 
existed between him and Judson. He protests 
too much. Had he conceded that Judson was his 
counsel, there would have been no occasion for 
the introduction in evidence of this letter, as 
Judson’s appearance to the suit and consent to 
the order of injunction would have concluded 
him as to notice thereof. Having denied such 
notice, the ; letter adressed to the company, of 
which he was \dce president and active agent, was 
competent on the ground that it was a circum¬ 
stantial fact contributing to the proof of his 
knowledge that Judson was acting as counsel for 


him. On the other hand, if he had bonceded 
that Judson was his counsel, the lejter was 
harmless. The letter contained nothing more 
than information imparted to him by counsel of 
what the court record itself show’ed. Such a 
communication is not within the spirij of the 
statutory exemption as being privileged. It 
was not a fact which has communicated by 
counsel which came to the possession of counsel 
alone by reason of the relation of attorney and 
client. The rule ‘does not extend to ihe pro¬ 
tection of matter communicated not in its nature 
private or which cannot properly be terjmed the 
subject of a confidential disclosure.’ | Beeson 
V. Beeson, 9 Pa. 301, approved in S^haaf v. 
Fries, 77 Mo. App. 359; Greenleaf, Ef. (16th 
Ed.) para. 244.” 1 

Evidence as to authority given by a cjient to 
his attorney to be acted upon is not excluded as 
privileged communications. I 

I 

Day vs. Moore, 13 Gray (Mass.) 52^. 

Bruce vs. Osgood, 113 Ind. 360; 14 N. iE. 563. 

Rinz vs. Dow, 113 Calif. 469; 45 Pac. ^67. 

Keiber vs. Somers, 108 Wis. 407; 84 N. W. 991. 
- Burnside vs. Terry, 51 Ga. 186. 

In the case of Waldo vs. Beckwith, 1 N. ]^I. 182, 
the Court said: ! 


“Where the question of plaintitf’s partner¬ 
ship was material, defendant called a former 
attorney to testify that instructions had been 
given him to commence a previous suit on j behalf 
of the plaintitf and two oth^ers as co-pajrtners. 
The court held the communication not privileged, 
saving: ‘The attorney was informed qf the 
names of the members of the firm foi^ what 
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purpose? For the express purpose of being 
published. He was to institute suits for them, 
and the publication, in legal form, was to enable 
them to prosecute them. * * * jt was made 

known to the attornev, and at the same time in 
the same acts to third persons, courts, and the 
public. It was not, in its nature, private, and 
could in no sense be termed the subject of a 
confidential communication.’’ 

R. C. L., Volume 28, p. 563, very aptly states 
the rule when it says that “The privilege presup¬ 
poses the relationship of client and attorney, and, 
therefore, does not attach to its creation.” 

The authorities are uniform in holding that the 
privilege applies only to communications which are 
in their nature confidential. The court will observe 
that the information sought to be adduced from the 
witness and that which the court refused to admit in 
evidence was not of a confidential nature. For in¬ 
stance, certain^ letters from A. Eberly’s Sons Inc., to 
Harris, Reinh^irdt & Russell, were not admitted. It 
vill be seen that the letters contained nothing more 
than inquiries relating to the statute or outcome of 
“our case.” 

If the rulings of the lower court in sustaining 
the objections' to the testimony of witness Russell 
are sound it would follow that a client could deny 
giving authority to his attorney and at the same 
time prevent the attorney from producing the only 
competent evidence of such authority. 

The rule making communications between attorney 
and client privileged from disclosure does not apply 
where the inquiry is confined to the fact of the 
attorney’s employment and the identity of the person 
employing him. 
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Chirac et al. v. Reinicker, 11 Wlieat. ^80. 

Mobile, etc. R. Co. v. Yeates, 67 Ala. |164. 

Security T. & T. Co. v. Estudillo, 134 yal. 166. 

Turners’ Appeal, 72 Conn. 305. | 

Alger V. Turner, 105 Ga. 178. ! 

Shanghnessey v. Fogg, 15 La. Ann. 330. 

Eckman v. Troll, 29 Minn. 124. 

Mulford V. Muller, 3 Abb. App. Dec. (N. Y.) 

330. 

Hampton v. Boylan, 46 Hun. 151 (N. Y.) 

Beeson v. Beeson, 9 Pa. St. 279. 

Martin v. Anderson, 21 Ga. 301, 308. 

Stephens v. Mattox, 37 Ga. 289. 

Harriman v. Jones, 58 N. H. 328. 

Heinemann Drv Goods Co. v. Schiff, ll67 Ark. 
422. 

I 

1 

EXCLUSION OF AUTHENTICATED CO^Y OF 

JUDGMENT. 

The refusal of the court to admit in evidence the 
authenticated copy of the judgment was erifor. In 
its decision on this point the court took the position 
that under the ruling of this court in the case of 
Wagenhurst v. Wineland, 22 D. C. App. 356, certi¬ 
fied copies of the pleadings were necessary t(^ estab¬ 
lish the debt sued upon. By reference jto the 
decision in that case it will be seen that tl^e issue 
therein raised v;as that of res adjudicata; therefore, 
the pleadings were essential for the purpose! of de¬ 
termining the identity of the subject matter and 
of the parties. | 

The law on this point is correctly stated in Corpus 
Juris in its treatise on evidence, Vol. 22, p. pl6, as 
follows: ! 
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(Sec. 930) 2. JUDGMENT ENTRIES. 

Where a jud^ent is relied on as an estoppel, as 
an adjudication upon the subject matter, or as 
establishing any particular state of facts of 
which it is the judicial result, it can be proved 
only by offering in evidence a complete record 
or a duly authenticated copy of the entire pro¬ 
ceedings in which the judgment was rendered; 
hut when the evidence is sought to he used for a 
collateral purpose only, and the only relevant 
fact in issue is whether a judgment has in fact 
been rendered, nothing need he produced hut the 
judgment entry if the court is a court of record 
possessing general original jurisdiction, espe¬ 
cially if there is enough on the record produced 
to show a valid judgment after service of process 
or the appearance of the parties.^'' (Italics ours) 


This same rule is again stated in Corpus Juris in 
its treatise on Judgments, Vol. 34, p. 1121, as fol¬ 
lows : 


“COMPLETENESS OF RECORD. The au¬ 
thorities will be found to differ as to whether a 
copy of a judgment is admissible without a 
copy of the entire proceedings in the case in 
which it was rendered. Some courts have held 
that a copy of the entire proceedings is requisite 
to a proper proof of the judgment. Other courts 
have held that, in certain, but not in all, cases, 
it is only necessary to introduce a copy of the 
judgment itself. The best opinion is that, where 
the judgnfient is relied on as an estoppel or as 
showing the adjudication of some point involved 
in the suit, it is necessary to introduce a copy 
of the record of the entire proceedings, in order 
th-at the court may determine whether the precise 
point was decided or adjudicated; hut that, where 
it is desired merely to show the existence and 
contents of the judgment, as that a money judg- 
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ynent for a certain amount has been rendered in 
favor of one person against another, \t is not 
necessary to put in evidence more than)\ a prop¬ 
erly authenticated copy of the judgme^it itself. 
It is, however, essential that the record ^how the 
rendition of a judgment against defendjant, and 
the acquisition of jurisdiction over him either 
by service of process on him, or an appearance 
by him.’’ (Italics ours) j 

I 

It will be observed that authenticated copies of 
the statement of claim and the defense to tl^e set-off 
filed by the original plaintiff were admitted in evi¬ 
dence. The Trial Court, however, in making the 
ruling on the introduction of the copy of the judg¬ 
ment said that it failed to show service on tpe party 
against whom the judgment was rendered (the 
plaintiff). The authenticated copies of pjeadings, 
which were admitted in evidence, and the Authenti¬ 
cated copy of the judgment which was offered in 
evidence show that the judgment was Rendered 
against the party plaintiff, that the judgment was 
on defendant’s plea of set-off and that plaintiff 
appeared generally and filed a defense to i:he plea 
of set-off. Such a showing establishes the juris¬ 
diction of the court over the plaintiff. 

The jurisdiction of the court rending the judgment 
over the subject matter was not put in issue. If 
in an action on a judgment of a court of record of 
another state, the defense that the court wAs with¬ 
out jurisdiction of the subject matter is to tje relied 
upon, the same must be pleaded. The d(|fendant 
in the case at bar has not done this. It Ifollows, 

i . ^ 

therefore, that the jurisdiction of the court Aver the 
subject matter must be admitted. This rulej is well 
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supported. In the case of Hill v. Mendenhall, 21 
Wall. 453 (22 L. ed. 616), the court had under con¬ 
sideration the' sufficiency of a plea to an action on a 
foreign judgment and in the opinion, in part, said: 

‘‘This was an action in the Circuit Court of 
the United States for the Eastern District of 
North Carolina, upon a judgment in one of the 
courts of record in the State of Minnesota. The 
plea was nul tiel record alone. Upon the trial 
of the isshe made by this plea, the plaintiff in¬ 
troduced ill evidence an exemplification of the 
record sued upon. This record showed upon its 
face that the defendant was, at the time that 
action was commenced, a resident of the State 
of North! Carolina; that the summons issued 
had been returned, ‘Not served;^ that there¬ 
upon, by order of the court, servfice was made 
by publication, and that after such publication 
the defendant appeared by attorney, filed an 
answer verified by an agent, and voluntarily 
submitted himself to the jurisdiction of the 
court. 

The bill of exceptions shows that, after in¬ 
troducing the record, the plaintiff called a wit¬ 
ness, who gave evidence tending to prove that 
the party who verified the answer was at the 
time an agent of the defendant, for the transac¬ 
tion of his business in Minnesota. The defen¬ 
dant then testified in his own behalf, and in sub¬ 
stance denied the agency. 

The circuit court found that there was such 
a record as was sued upon; but because it did 
not appear in the exemplication or from the 
evidence, that summons had been served upon 
the defendant, gave judgment in this action in 
his favor.1 This ruling of the circuit court is 
now assigned for error. 

It is true the record sued upon in this case 
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does show that defendant was not ser'^ed with 
process, but it also shows his voluntary ap¬ 
pearance by an attorney. If this appearance 
was authorized, it is as effective for the pur¬ 
poses of jurisdiction as an actual service of 
summons. When an attorney of a court of 
record appears in an action for one! of the 
parties, his authority, in the absence! of any 
proof to the contrary, will be presuiaed. A 
record which shows such an appearance will bind 
the party until it is proven that the attorney 
acted vdthout authority. ! 

Since the cases of Thompson v. Whitman, 18 
Wall., 457, 21 L. ed., 897, and Knowle^ v. Gas 
Co. ante, 70, it may be considered as settled in 
this court, that when a judgment rendered in 
one State is sued upon in another, th^ defen¬ 
dant may contradict the record to the Extent of 
showing that, in point of fact, the court! render¬ 
ing the judgment did not have jurisdiction of 
his person. If such showing is made, thje action 
must fail, because a judgment obtained under 
such circumstances has no effect outside of the 
State in which it is rendered. | 

But if it appears on the face of th0 record 
that the court did have jurisdiction, ^xtrinsic 
evidence to contradict it is not admissible under 
a plea of nul tiel record. The office of meading 
is to inform the court and the parties] of the 
facts in issue; the court, that it may declare the 
law, and the parties, that they may knpw what 
to meet by their proof. Nul tiel record puts 
in issue onlv the fact of the existence! of the 
record, and is met by the production of the 
record itself valid upon its face, or an Exempli¬ 
fication duly authenticated under the Act of Con¬ 
gress. A defense requiring evidence to contra¬ 
dict the record must necessarily admit ihat the 
record exists as a matter of fact, and seek relief 
by avoiding its effect. It should, therefore, be 
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formally pleaded, in order that the facts upon 
which it is predicated may be admitted or put 
in issue. ■ Under the common law system of 
pleading this would be done by a special plea. 
The equivalent of such a plea is required under 
any system. The precise form in which the 
statement should be made will depend upon the 
practice of the court in which it is to be used, 
but it must be made in some form. Defects 
appearing' on the face of the record may be taken 
advantage! of upon its production under a plea 
of nul tiel record; but those which require 
extrinsic evidence to make them apparent, must 
be formally alleged before they can be proven. 
This we believe to be in accordance vdth the 
practice of all courts in which such defenses have 
been allo'i^’ed, and it is certainly the logical 
deduction from the elementary principles of 
pleading. ’ ’ 

The attention of the court is also invited to the 
following cases: 

Kitchie v. McMullen, 159 U. S. 235. 

Lucas V. Vulcan Iron Works, 233 Fed. 823. 

Mulcahv & Gibson, etc. vs. Richman, 265 
Fed. ‘733. 

Harkness vs. Hyde, 98 U. S. 476, 25 L. Ed. 237. 

Blue Goose Mining Co. vs. Northern Light 
Mining Co. (C. C. A.), 245 Fed. 727. " 

The action 'of the lower court in sustaining the 
objection to the introduction of the authenticated copy 
of the judgment was not in harmony with the intent 
of Article 4, Secion 1, of the Constitution which re¬ 
quires that full faith and credit be given to the judg¬ 
ments of the several states. 

Hieston vs. National City Bank, etc., 51 D. C. 
App. 394. 
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CONCLUSION. 

It is respectfully submitted that the court below 
committed the errors as assigned and that ihe cause 

I 

should be remanded for a new trial. 

Wm. J. Hogan, j 
Wilfred Hearn, I 
Attorneys for Plaintiff in Error, 

Harold J. Pack, 

Of Counsel. 
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A motion was made to strike out the bill of excep¬ 
tions and to dismiss the writ of error and thej same 
was postponed until consideration of the case jn the 
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This occurred on ()ctol)er 2?>, 1920. When the plain¬ 
tiff rested the case, on that day, the defendant made 
a motion for tindini;* as a matter of law. A finding 
was not rendered until November 7, 1929, and the 
court is silent as to any effort being made l)y the plain¬ 
tiff to cure the defect. A reasonable inference is, it 
is respectfully sul)mitted, that there was no such plea 
of set off tiled. Plaintiff had from May 6, 1927 (Rec. 
b), when })lea was tiled denying that any such set off 
was tiled, until October 23, 1929 (Rec. 23), when the 
case was tried, to ol)tain a copy of the record show¬ 
ing tlie plea of set off. Thereafter, when the court 
had s])ecilically dii’ected plaintiff's attention to the 
omission it had until Nov(‘nil)er 7, 1929, before the 
ooui’t i*ender(i‘d the tinding. In whicli to supi)ly the de¬ 
fect. It did nothing of the kind. 

Dofeiidant’s testimony has nev(*r been heard. At 
the clos<‘ of the plaintiff's case, a motion was made 
for a tindingias a matter of law, ]>ecause of tlie defect 
in the plaintiff‘s proof and which he could not or would 
not correct. 


ARGUMENT 

The Exclusion of the Testimony of the Chicago 

Lawyer 

As this d(‘fendant's counsel sees it, the question of 
the right to search a lawyer's tiles, transcends any 
rights of the parties in this case. If a lawyer may 
l)e compelled to jn*oduce the entire tile of his corre¬ 
spondence with his client and have it searched, and 
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the other party is allowed to select and use ^yhat he 
wants and reject the rest, it is respectfully submitted 
that the rule of law which encourages the tri^th be¬ 
tween an attoniev and client has been successfullv 
abrogated. Such a rule, it is res])ect fully subjnitted, 
would absolutely prohilut the truthful disclos|ire by 
the client to the attorney; particularly is thiit em¬ 
phasized where the lawyer is representing a non resi¬ 
dent client. 

Tlie rule was not only intended, it is respectfully 
submitted, to bar oral communications ])etween the at¬ 
torney and client l)ut written ones and, wliere the 
client writes to an attorney, disclosures made in that 
correspondence ought to be just as sacred as though 
the client had made a |)ersonal disclosure to the at¬ 
torney. Such a rule that would permit the searching 
of the attorney's liles and the culling from it bf one 
letter or another would successfully defeat tlie whole 
proposition of tlie law as it is not the attorney's priyi- 
iege but the client’s. Myen if an attorney were willing 
that his files be thus rifled the priyilege is tliat of the 
client. 

Applying this to the case at bar, it is respectfully 
submitted, that the right of the lawyers in Cjiicago 

I 

to produce the communications which tliey ha(| with 
this defendant (if they had any) was the right of the 
client, and to yiermit the plaintiff to go in tlierij with 
or without the consent of the lawyers in Chicagio and 
obtain that file is subversiye of tlie very foundations 
of the rule requiring lawyers to keep in confidence 
those things which their clients say or write to jthem. 
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The attorneys in Chicago seem to be perfectly ^villing 
to give anything that they had and apparently violated 
the rule which is above submitted, but. it is respect¬ 
fully submitted, that tliis was the privilege of the party 
litigant to object to tlie disclosure. An examination 
of the witness, Russell (Rec. 9-16). brought forth fifty 
letters ])etween his law firm witli respect to the case 
that he had tiled in f'bicago (Rec. 15). and from this 
tile plaintiff took a number of letters which he wanted 
to read. Tber(‘ was no objection on the part of this 
d(*f(*ndant to any question dealing with what the pub¬ 
lic r(‘cord showed that this defendant did, but there 
was objection to all that line of interrogation by which 
11 k‘ witness was asked to disclose his relations with 
his clitmt ,on the ground that they were privileged 
communications. The jiroposed interrogation was a 
st^arching examination of the lawyer in Chicago (a 
lishing (‘Xpedition) aimed at and resulting in the tiling 
into the dispositions of what purported to b(‘ his entire 
correspondence between his client and himself. The 
court's attention is respectfully invited to the case of 
Klliott rs. United States, 23 Appeals, D. C., 456, from 
which the following excerpt is taken from page 468: 

“Ib-ofessional communications made bv client 
to an attorney, or communications passing be¬ 
tween client and attorney, are, upon principles 
of public ])olicy, and from the necessity of pre¬ 
serving conhdence in all matters of business 
where the assistance or agencv of an attornev 
is required, held to be privileged from dis- 
closqre; and this privilege is that of the client 
rather than that of the attorney. This privi- 
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lege embraces all commimications made by the 
client to his attorney for and in course of the 
business for which the attorney may Ibe em- 

« • I 

ployed. The latter cannot be permitted to dis¬ 
close such communications whether they be in 
the form of title deeds, wills, documents, or 
other paj>ers deliyered or statements made to 
him, or of letters, entries or statements, writ¬ 
ten or made by Iiim in that capacity.” 

The court's attention is respectfully inyjted to 
Chirac et aJ. vs. Txeinicker, 11 Wheaton, 280. The fol¬ 
lowing excerpt is taken from pages 477-478: 

“The record of the ])rocee(lings in that action 
were offered by the })laintiffs as eyidencc} in the 
present suit: and tli(‘y offeiHnl to pi-oye, by the 
testimony of R. (J. llar[)er and W. Doi*sey, 
Ksquires, that the defendant liad retained and 
paid them to conduct the defense of the eject¬ 
ment for his beinHit, and also pro])()unded to 
these witnesses the following (piestion: ‘Were 
yon retained, at any tinu' as attorney of conn- 
selor, to conduct the (‘jectmcMit suit a )oye men¬ 
tioned, on the i)ai‘t of the defendani, lor the 
benefit of the said (Jeorge Rionicker, as land¬ 
lord of thes(* premises!’ This (piestion was ol)- 
jected to as seeking an iinpro])er disclosure of 
y)rofessional confidence. The court sn.'-dained 
the objection: and this constitutes th:‘ first 
ground of exception.” 

“The general rule is not disputed, thai confi¬ 
dential communications between client and at¬ 
torney are not to be reyealed at any timel The 
priyilege, indeed, is not that of the attorney, 
but of the client; and it is indispensal le for the 
purposes of priyate justice. Whateyerj tacts. 
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therefore, are communicated bv a client to coun- 
sel, solely on account of that relation, such coun¬ 
sel are not at liberty, even if they wish, to dis¬ 
close and the law holds their testimony iiicom- 
petent. The real dispute in this case is, 
whether the question did involve the disclosure 
of professional confidence. If the question had 
stopped at the inquiry whether the witness were 
employed by Reinicker, as counsel to conduct 
the ejectment suit, it would deserve considera¬ 
tion, whether it could be uiiiversallv affirmed 
that it involved any breach of professional con¬ 
fidence. The fact is preliminary in its own 
nature, and established only the existence of 
the relation of client and counsel, and therefore, 
miiuht not necessarily involve the disclosure of 
any communi(‘ations arising* from that relation 
after it was created. But the question goes fur¬ 
ther. It asks, not only whether the witnesses 
were employed, but whether they were employed 
by Reinicker to conduct the ejectment for him, 
as landlord of the premises. We are all of the 
opinion that the question in this form does in¬ 
volve a disclosure of confidential communica¬ 
tions. It seeks a disclosure of confidential com¬ 
munications. It seeks a disclosure of the title 
and claim set up by Reinicker to his counsel, 
for the purpose of conducting the defense of the 
suit. It cannot be pretended that counsel could 
be asked what were the communications made 
])v Reinicker as to the nature, extent or grounds 
of his title; and yet, in effect, the question, in 
the form in which it is put, necessarily involves 
such a disclosure. The Circuit Court was, 
therefore, right in their decision on this point.” 
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The question above is respectfully submitted as be¬ 
ing most apposite to the case at bar. I 

The court says that if the question had stoj^ped at 
the inquiry whether the witness was employed 4^ coun¬ 
sel to conduct the suit, it would deserve consideration 
but that the question went further. Russell was not 
asked whether he was employed as counsel but ^ search 
warrant in effect was issued for his files and Ithe let- 

I 

ters offered in evidence, which were picked out from 
the correspondence, are not those inquiring abjout the 
employment of a law firm but asking questioni> al)Out 
alleged claim (Rec. 12 to 15). If Russell lu^d been 
asked to produce the authority of his employrjient or 
whether he had been employed, it would bi^ quite 

another matter but to permit the present circpmven- 

1 

tion of the rule, it is respectfully submitted, would be 
to break down the confidence that must exist fijom the 
verv nature of things between the attornev and client. 

Counsel for plaintiff in error urges that it v'as im¬ 
possible to establish the plaintiff's case without the 
admission of the evidence tendered. We canno : agree 
with this statement for the reason that the e\idence 
offered attempted to violate the strict rule o^ confi¬ 
dential relationship between attorney and client. The 
introduction of the evidence in question could only be 
consented to by the client and not by the attjorney. 
The plaintiff’ in error could have easily proven or dis- 
proven his case without attempting to violate this 
sacred rule by subpoenaing the officers of the defendant 
in error. This would have been the logical way to 
prove whether the defendant in error had or h4d not 


I 

I 

i 
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authorized the Chicago lawyers to file a suit for them 
in the Municipal Court of Chicago. 

The Exclusion of the Transcript from Chicago 


Two partial copies of the record in Chicago are in 
the record here. The first one was attached to the 
declaration (Rec. 2 to 4). The second was offered 
during the trial (Rec. 16 to 22). It was certified by 
the clerk in Chicago on August 19,1927 (Rec. 22) which 
was after the plea had been filed denying “That the 
plaintiff herein filed a set off in any such cause of ac¬ 
tion'' (Rec, 6). Nowhere in the record was the en¬ 
tire record in Chicago offered and nowhere does the 
alleged plea of set off occur, notwithstanding the plain¬ 
tiff's declaration says, “Thereupon this plaintiff filed 
in said action a set off" (Rec. 2). 

It is respectfully submitted that a plea of set off is 
a statutory remedy (Durrant vs. Murdock^ 3 App. D. C. 
114), that il was incuml>ent upon the plaintiff here to 
show that there was a plea of set off filed and that the 
laws of Illinois provided for a statutory remedy of 
this kind and that there had been a compliance with 
the laws of Illinois. Plaintiff‘'s counsel neither of¬ 
fered in evidence nor referred to anv statute in Illi- 
nois permitting a set off*. After the plaintiff's at¬ 
tention was called to this matter, the court held the 
case for a number of days and it is reasonable to as¬ 
sume that if any such plea of set off* existed that the 
])laintitf would have obtained it. 

The cases to which plaintiff's attention was called 
Rec. 23) by .the court on the omission of evidence as to 
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alleged plea of set off are 'Wagenhurst v$. Wineland, 20 
App. D. C. 85, Wagenhurst vs. Wineland, 22 Ap^. D. C. 
356. I 

It is respectfully submitted that the court j had a 
right to know what this plea of set off was and whether 
it was in com})liance with the Illinois law. The prac¬ 
tice of submitting two partial excerpts from 7he record 
ought not to be encouraged. If such a plea of set off 
was in existence, it was easy to produce it to see if it 
complied with the Illinois statute. The Illinois Statute 
itself on this point was not before the court. >{o evi¬ 
dence was offered to show what it was as a facjt, nor 

I 

was the court below nor is this court ref erred I to it. 

Whether the Municipal Court takes judicial jnotice 
of the laws of a State or not, the statute surelyj must 
come before the court. As the defendant in errd)!- un¬ 
derstands the rule, the Supreme Court of the Djstrict 
of Columbia takes judicial notice of the statutles of 
other states, because it is expressly made a Fcjcleral 
Court but the ^lunicipal Court is not a Federal Court 
and so the statutes of other states must be provcjd ex¬ 
actly as they would be in a State Court and this |*ourt 
on an appeal from the Municipal Court would be pi an 
analagous position to the Supreme Court, j 

Hanley vs. Donoghue, 116 U. S., 1; j 
Jones on Evidence, p. 131; | 

Gormley vs. Bunyan, 138 U. S. 623, j 

That court held that while it would take judi¬ 
cial notice of the statutes of the various states ii| ap- 

i 

peals from the Federal Court, it would not take judi- 
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cial notice of the statutes of the various states in ap¬ 
peal from the State Courts. 

Whether the court finds the rule to be one wav or the 
other, as a practical proposition, the court had a right 
to have these statutes before it, in due form of law, 
and it surely would not be up to the trial judge to take 
a guess at the law of Illinois, yet, that is what the 
plaintiff asked him to do and that is what the defend¬ 
ant objected to his doing. 

it is respectfully submitted that these two defects 
were patent in the ]daintiff\s claim and that he had 
ample opportunity between the argument of the case on 
October 23 and its decision on November 7 to correct 
them and he did not see fit to do it. 

It is respectfully submitted that the judgment was 
correct and should be affirmed. 

Respectfully submitted, 

NATHAN LEVIN 

II. WIN8HIP WHEATLEY 

H. WINSHIP WHEATLEY, Jr. 

Aitorucijs for Defendant in Error, 
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MOTION TO STRIKE OUT BILL OF EXCEPTIONS 
AND DISMISS WRIT OF ERROR j 

Now comes the defendant in error by its attoi[neys 
and moves the Court severalh* to strike out the bill of 
exceptions and to dismiss the writ of error ani for 
grounds thereof shows to the Court as follows: j 
•The trial was by the Court without a jury. | 

The assignments of error which were filed in the 
Court below after and not prior to tlie settling and 
signing of the bill of exceptions (Rule 5, Section 9 this 
court) raise only questions arising on the trial, j No 
question is raised on the pleadings. The bill o^ ex¬ 
ceptions (pages 15 and 16) shows that when the plain¬ 
tiff rested its case the defendant moved for a finding 
as a matter of law. This motion was granted an^l no 
exception was noted (Rec. 23). All other questions in 
the case are subsidiary to this. The record contains 
no findings of fact by the trial court upon any of |the 
points raised by counsel for plaintitf in error no|: is 
it prepared in accordance with the following case^^: 
Law vs. U. S., 266 U. S. 494. j 

Fleischmann Contracting Co. vs. U. S. Use of 
Forsberg, 270 U. S. 349. 

Norris vs. Jackson, 76 U. S. 125. 

Boardman vs. Toffey, 117 U. S. 271. I 

Mercantile Ins. Co. vs. Folson, 85 U. S. (18 
Wall.) 237. I 

Duignan vs. U. S. et al., 274 U. S. 195. I 

Twist vs. Prairie Oil & Gas Co., 274 U. S. 684L 


I 
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It is respectfully submitted that since no questions 
are raised upon the pleadings and the record has not 
been prepared so as to present the questions raised by 
special finding of fact or requests for same that the 
bill of exceptions and the writ of error should be sev- 
erallv dismissed. 

Respectfully submitted, 

NATHAN LEVIN 
H. WINSHIP WHEATLEY 
! H. WINSHIP WHEATLEY, Jr. 

Affornei/s for Defendant in Error. 
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